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Special Edition

CPA State Match Update

Zack Blake, Project Manager and Financial Management Analyst,
Municipal Databank and Technical Assistance Bureau

On October 15, 2008, 127 communi-
ties received a total of $54,614,430 in
Community Preservation Act (CPA)
state matching funds. Since 2002, CPA
has served as a valuable tool for cities
and towns in their efforts to protect
open space, preserve historic re-
sources, provide affordable housing
and create recreational opportunities.
Indicative of the program’s success is
that to date over $626.6 million has
been raised in total state and local CPA
funds and, as reported by the Execu-
tive Office of Energy and Environmen-
tal Affairs, nearly 3,000 individual com-
munity projects have been financed
through the program.

Under the provisions of CPA, partici-
pating communities adopt a surcharge
of any amount up to a maximum of
three percent on real estate tax bills.
The state matches the local contribu-
tion through dollars generated by a
surcharge on recording an instrument
or municipal lien certificate at the Reg-
istry of Deeds. These receipts are de-
posited in the state Community Preser-
vation Trust Fund. Cities and towns can
appropriate CPA funds for:

e Acquisition, creation and preserva-
tion of open space;

e Acquisition, preservation, rehabilita-
tion and restoration of historic resources;

* Acquisition, creation and preserva-
tion of land for recreational use;

* Creation, preservation and support
of community housing; and,

* Rehabilitation or restoration of open
space, land for recreational use and
community housing that is acquired or
created using CPA monies.

The program requires that participating
communities reserve or expend at least
10 percent of the annual revenues in the
fund every fiscal year for each of the
three main purposes of the act: open
space, historic resources and afford-
able housing. Up to five percent of an-
nual fund revenue may be used to
cover the annual administrative and
operating costs of the local community
preservation committee.

The state annually disburses funds
from the Community Preservation Trust
Fund to participating communities in
October. This is done in up to three
rounds unless state funds are sufficient
to provide a 100 percent match distri-
bution to all participating communities
in the first round. As outlined in statute,
the first or “match distribution” round
disburses 80 percent of the balance in
the state’s Community Preservation
Trust Fund to all CPA participating com-
munities in direct proportion to their local
CPA revenues. Only cities and towns
that assess the maximum three percent
surcharge are eligible to receive the
additional distributions. Round two, the
“equity round” distributes a portion of
the remaining 20 percent of the trust
fund balance by a formula that incorpo-
rates EQV per capita and population,
and then ranks the communities. The in-
tent is to provide aid to smaller less afflu-
ent communities. Lastly, a third round or

continued on page 4
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DLS
Commentary

The Group Insur-
ance Commission
(GIC) welcomed
ten new groups
into their munici-
pal program this
fall. To date, since
passage of the
2007 Municipal Partnership Act en-
abling municipal entities to join the
state’s insurance program, 21 entities
have joined GIC. With well over 351
eligible entities, 21 participants may
not seem like a smashing success.
However, word is trickling in from those
communities not able or ready to join
GIC that municipal GIC has forced in-
surance companies to sharpen their
pencils. GIC’s success can also be
seen in the impact it has had on forc-
ing the issue of contained health care
costs for municipalities — and as a
tool for municipalities to leverage.

This fall has also brought important
developments and legal decisions

on the Community Preservation Act,
which is covered here in both our cover
feature and Legal column. In October,
for the first time, the CPA state trust
fund was unable to make 100 percent
matches to municipalities and the
Act’s legislative formula was used to
determine percentage matches. A
few weeks later, the Massachusetts
Supreme Judicial Court upheld DLS’
position on the expenditure of CPA
monies on existing parks in Newton.

We hope you enjoy this two-month
special double edition, which includes
materials presented at the Municipal
Finance Law Bureau’s annual “What'’s
New in Municipal Finance” Seminars.

Kot ¢. Muwie—

Robert G. Nunes
Deputy Commissioner &
Director of Municipal Affairs

Best Practices

Less is More at Shawsheen Tech

Carissa Karakaedos, Community Services,
Shawsheen Valley Technical High School

BILLERICA — With the cost of health
insurance rising throughout the country
and spending in schools a constant
concern, the faculty at Shawsheen Val-
ley Technical High School is doing its
best to alleviate both problems locally.

“Health insurance costs are eating most
resources locally,” said Shawsheen Su-
perintendent-Director Charles Lyons.
“It's the ‘Pacman’ of local budgets.
From two thousand and two through
two thousand and seven, health care
costs in school districts in Massachu-
setts went up 74 percent on average
while instructional spending went up
only 13 percent, half the rate of infla-
tion. Eighty four school districts saw
their health care costs double.”

Shawsheen’s numbers aren’t nearly as
troublesome and the school’'s proac-
tive approach to becoming healthier is
a major reason why.

“We made a dramatic change in our
health insurance program,” Lyons said.

The school went from Blue Cross/Blue
Shield Master Health Plus to a Blue
Cross Preferred Provider Plan (PPO)
beginning in September of 2007. The
teachers and administrators have also
been encouraged to participate in sev-
eral wellness programs provided by the
school. The change made an immedi-
ate impact, reducing the school’s over-
all claims by 10 percent.

“We want to make teachers better con-
sumers of the health-care program,”
Lyons said. “If we can reduce claims in
the future, we can buy more textbooks,
provide equitable salaries and secure
safe athletic equipment.”

Shawsheen’s new health plan reim-
burses employees for participation in
health clubs and Weight Watchers.

The school also provides several pro-
grams within its walls including a weekly
yoga class, a “Walking at Work” group,
several activities in the school’s swim-
ming pool, an in-house Weight Watch-
ers group and use of its state-of-the-art
fitness facility.

The Weight Watchers program has been
a success. From January to June last

After health care
costs at the school
rose only 2 percent

from 2007 to 2008,
there was no increase
at all this year.

year, 37 members of the faculty and staff
combined to lose almost 500 pounds.

The walking group attracted 50 partici-
pants who wore pedometers through-
out the day. The employee who walked
the most was awarded a gift certificate
to a sporting goods store.

In the school’s new pool, a “Splish
Splash” program is offered three morn-
ings a week at 6 a.m. for lap swim-
ming, aqua walking and jogging and
water aerobics.

The fitness center is equipped with
weights, cardiovascular equipment and
an aerobics studio.

Shawsheen also annually hosts a
Health Day where experts in the health
care industry talk to teachers about nu-
trition and fithess through body-fat test-
ing, blood screenings and information
about stress reduction. In all, employ-
ees go through five different stations
under the supervisions of Blue Cross/
Blue Shield doctors.

continued on page 6
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SJC Says No to Park Improvements

with CPA Money

James Crowley Esq., Bureau of Municipal Finance Law

Is it permissible to use Community
Preservation Act (CPA) funds to improve
existing parks? The Supreme Judicial
Court said no in the anticipated deci-

sion of Seideman v. City of Newton, 452
Mass. 47 (2008).

Voters in Newton accepted the CPA in
November 2001. Pursuant to the en-
abling statute, a CPA Committee
(Committee) was established to make
spending recommendations to the
city’s legislative body, the Newton
Board of Aldermen (Board). In 2006
the Board at the request of the Com-
mittee approved the use of $765,825
in CPA funds for projects at two public
parks, Stearns Park and Pellegrini Park.
These parks had been in operation be-
fore the city’s adoption of the CPA.
Stearns Park consisting of 3.5 acres
had both active and passive uses. The
4.5 acre Pellegrini Park contained ac-
tive recreation facilities. With the ap-
propriated CPA funds, Newton’s Park
and Recreation Department planned to
build new tennis courts, relocate bas-
ketball courts, add landscaping and
fences, install fountains and lighting,
and construct bleachers.

Upon learning of the appropriation, ten
taxpayers in Newton brought suit
under M.G.L. Ch. 40 § 53 to enjoin the
city from spending CPA money for
these park projects. A Superior Court
judge in September 2007 agreed that
the proposed use of the CPA funds did
not comply with any authorized uses
set forth in the legislation, M.G.L. Ch.
44B, and the plaintiffs were entitled to
summary judgment. The City of New-
ton thereupon appealed and the
Supreme Judicial Court granted direct
appellate review.

The Supreme Judicial Court held that
its decision turned on the interpretation
of M.G.L. Ch. 44B § 5(b)(2). It allows in
pertinent part for CPA funds to be used
“for the acquisition, creation and preser-
vation of land for recreational use; and
for the rehabilitation or restoration of
land for recreational use that is acquired
or created as provided in this section ,
i.e, acquired or created with CPA funds.
Both the plaintiffs and the city agreed
that the two parks were not acquired
or created with CPA funds.

The City of Newton contended that the
city was “creating” land for recreational
use by allowing new recreational uses
within existing parks, and by opening up
the parks to new users including those
with disabilities. Secondly, Newton ar-
gued that the proposed improvements
to the parks should be considered
“preservation” of the parks and not as
ordinary maintenance which is an im-
permissible expenditure of CPA funds.

The Supreme Judicial Court in a unan-
imous opinion rejected the city’s argu-
ments. In the Court’s view, “creation” of
recreational land did not extend to es-
tablishing new recreational uses on ex-
isting parks. It said that “create’ means
to “bring into being” or “cause to exist”
and the statute requires creation of land
for recreational use, not the creation of
new recreational uses on land already
used for that purpose. It might apply,
said the Court, where municipal land
that is used for one purpose, or has
ceased to exist for recreational use, is
converted to a recreational use.

The Supreme Judicial Court also held
that proposed park projects were not
“preservation,” which is defined in the
CPA as protecting property from injury,
harm or destruction. The projects in-
cluded extensive improvements and
upgrades intended to expand and en-
hance the quality and usage of the
parks. The Court considered the
planned work to be “rehabilitation”
under the statute, which includes the
remodeling or extensive repair of the
parks so they will be functional for their
intended use. Since “rehabilitation” is
only permitted where the land was ac-
quired or created with CPA money, the
Court upheld the Superior Court and
declared the proposed park improve-
ment projects were an impermissible
use of CPA money.

The Supreme Judicial Court’s interpre-
tation is in accord with a 2002 legal
opinion issued by the Division of Local
Services (DLS) regarding allowable
use of CPA money for recreational proj-
ects. In that opinion, DLS also took the
position that CPA funds could not be
used to replace or install equipment or
amenities or make other improvements
that expanded or enhanced the use of
the recreational land not acquired or
created with CPA funds.

While the Court’s decision dealt with
recreational land, the same interpreta-
tion would apply to projects for the im-
provement, enhancement or redevel-
opment of open space and community
housing. The use of CPA funds for their
rehabilitation is also limited by M.G.L.
Ch. 44B § 5(b)(2) to those properties
acquired or created with CPA funds. &
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CPA State Match Update continued from page 1

“surplus distribution” may be run at the
discretion of the Commissioner of Rev-
enue. The third round is also allocated
based of the equity formula.

For FY2009 the distribution was based
on a September 1, 2008 state trust
fund balance of $62,607,045 with
$50,085,636, or 80 percent, available
for the first round match. The state
match provided each of the 127 CPA
communities with a matching grant
equal to 67.6 percent of the amount
raised locally. Because the state match
was less than 100 percent of the
$74,067,985 collected locally, a sec-
ond round distribution was required.

In this second round formula distribu-
tion, the remaining 20 percent state
balance was divided by the number of
participating communities in the pro-

gram to yield a base figure of $98,594
($12,521,408 + 127 = $98,594). Com-
munities were then ranked based on
EQV per capita and population. The
two rankings were added together
then divided by two, with communities
divided into ten deciles. The base fig-
ure was then multiplied by percent-
ages ranging from 50 to 140 percent
depending on the community’s as-
signed decile based on relative popu-
lation and property wealth.! This sec-
ond or equity round distributed an
additional $4,528,757 to the 71 com-
munities that impose the maximum
three percent surcharge leaving a bal-
ance of $7,992,652 in the state trust
fund. The second round distribution
brought 23 of the 71 eligible communi-
ties total state matching funds to a 100
percent of the amount raised locally.

No third round distribution was made
this year because of the low balance re-
maining in the state trust fund.

The intent behind the program’s second
and third round formula distributions is
to provide greater reimbursement to
communities with lower property wealth
and smaller populations. For example,
the Town of Templeton has a relatively
low CPA rank of 295 (out of 351) which
puts the town in the second decile.
Templeton’s equity distribution amount
is therefore determined by multiplying
the base figure of $98,594 by 130 per-
cent. Understanding that the maximum
amount a city or town can receive in
any year from the trust is capped at
100 percent of the total surcharge as-
sessed for the previous fiscal year,

continued on page 5

Upcoming Votes
[T Voting in Fall 2008

[ Passed in 2007 or 2008
B Passed in 2006
[ Passed in 2005
[l Passed in 2004 or 2003
[[] Passed in 2002 or 2001

Royalston, Shutesbury, Swansea, and Whately

Act Passed at Ballot Election

Massachusetts Community Preservation Act
Status of Implementation AsofJune 9, 2008

[] Community has not adopted the CPA

Note: Amherst and Chelmsford increased their surcharges from 0.5% to 1.5% in 2006 and 2007 respectively, and Lincoln from 1.5% to 3% in 2004.
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CPA State Match Update continued from page 5

Templeton needed only $38,232 to
reach 100 percent.

The Town of Sudbury on the other hand
has a comparatively high CPA rank of
31 which places the town in the tenth
decile. Using the equity formula, Sud-
bury’s distribution is calculated by multi-
plying the same base figure of $98,594
by 50 percent. This calculation results
in a total equity round distribution of
$49,297. Sudbury’s large net surcharge,
which totaled $1,355,513 for FY2008,
meant that they were not subject to the
cap and received the full $49,297; how-
ever, this second round only increased
the town’s state match to 71.6 percent.

Indicative of the
program’s success
is that to date over
$626.6 million has
been raised in total
state and local CPA

funds and ... nearly
3,000 individual
community projects
have been financed
through the program.

Nevertheless, beginning in FY2009
most participating communities did not
receive a 100 percent match from the
state on the locally committed sur-
charge amounts as was past practice,
because the state’s CPA trust fund bal-
ance was not sufficient to provide such
a match. This fiscal year therefore
serves as a tipping point for participat-

ing communities, because after six
consecutive years of a 100 percent or
dollar-for-dollar state match on locally
raised amounts through the single
round distribution, a second round for-
mula disbursement was triggered.

Largely a consequence of the pro-
gram’s success, the decline in state
matching percentage can be attrib-
uted in part to the increasing participa-
tion in the CPA program, but also to the
recent housing market volatility that re-
sulted in a dramatic drop in Registry
surcharge collections. This reduction in
collections equated to a decline in the
state’s Community Preservation Trust
Fund balance.

As appearing in Chart 1, surcharge
fees collected by the Registries of
Deeds have declined steadily from a
peak in FY2003 of $53.8 million to $27
million in FY2008. Simultaneously, as
more communities signed on, the state’s
distribution increased year over year to
a peak in FY2008 of $68.1 million. In
addition, between FY2002 and FY2009
the number of communities participat-
ing in CPA has increased from 34 to
133. This dramatic infusion of new par-
ticipants and steady decline in collec-
tions resulted in the precipitous drop in
the state’s Community Preservation
Trust Fund balance.

While it has been long understood that
the state would not be able to continue
to provide a 100 percent match be-
cause of the increasing number of par-
ticipating communities and reduced
collections, the October 15, 2008 distri-
bution sets precedent. In fact, based
on recent trends, and assuming that

FY2009 local CPA surcharge collections
rise to about $80 million and that state
registry collections equal the amount
collected this past year (about $27 mil-
lion), the first round match in October
2009 is projected to be about 35 per-
cent, as demonstrated in Chart 2.

The state match pro-
vided each of the 127
CPA communities with

a matching grant equal
to 67.6 percent of the
amount raised locally.

Without changes to the CPA statute to
provide an additional source of funds,
it is unlikely the state will be able to pro-
vide a 100 percent state match to all
participating communities again. While
the future of CPA remains somewhat
uncertain with many variables in play, it
has been a tremendously successful
program and an immensely valuable
resource to cities and towns across the
Commonwealth.

For additional information regarding
CPA and the underlying data used in
the equity round distribution visit www.
mass.gov/dls. The website provides
valuable resources and information in-
cluding community preservation sur-
charge and state matching fund re-
ports, various forms, applications and
instructions, as well helpful CPA re-
lated links. W

1. See DOR Informational Guideline Release (IGR)
No. 00-209 December 2000 as amended.
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Commonwealth Cities, Towns, Districts,
Counties, and Authorities Can Now Use
Certain Commonwealth Department Contracts

Operational Services Division

The Operational Services Division re-
cently issued OSD Policy Guidance
09-13 — Use of Commonwealth Con-
tracts by Commonwealth cities, towns,
districts, counties, and authorities. This
policy provides guidance on how cities
and towns are now eligible to use cer-
tain contracts procured by Common-
wealth Departments that issue procure-
ments subject to the Commonwealth’s
procurement regulations, 801 CMR
21.00. The legal authority for this policy
guidance is MGL c. 30B, Section 1 (c)
and MGL c. 7, Section 22A, which allow
cities and towns to use the Operational
Services Division’s (OSD) statewide
contracts and certain department-
issued contracts.

This inclusion of Department Contracts
issued as “Multiple Department User”
(as listed in the RFR) or “Open for Use
Under Separate Contract Execution”

(as listed on Comm-PASS) represents
a significant policy expansion by OSD
which will increase access for cities
and towns. Please note that any Cities
and Towns opting to use these con-
tracts must execute their own contract
and any additional legal terms with the
awarded vendor and will be responsi-
ble for any contract management, per-
formance or payment issues relative to
their contract. There are presently 422
contracts on Comm-PASS that are now
available for use by cities and towns,
authorities and counties as a result of
this new policy.

Examples of goods and services now
available through department contracts
may include items such as Dump
trucks, CPR Training Materials, Ambu-
lance Services, several Health and
Human Service Contracts and more
are being added each day!

Less is More at Shawsheen Tech continued from page 2

OSD’s website at www.mass.gov/osd
by clicking on the link for OSD “News

and Updates”, provides detailed guid-
ance to Commonwealth Departments
for posting department solicitations on
Comm-PASS and guidance to cities
and towns regarding what types of
Commonwealth contracts can be used
and how to identify those contracts on
Comm-PASS.

If state departments have any questions
regarding this policy, please contact Bill
McAvoy, General Counsel in the Oper-
ational Services Division, at William.
McAvoy@state.ma.us or at (617) 720-
3327. If cities and towns have any
questions regarding this policy, please
contact Barbara Hansberry, General
Counsel in the Office of the Inspector
General, at Hansberryba@maoig.net or
at (617) 727-9140. &

“The only way to manage costs is if we
get members healthier,” said Lyons. “The
way to beat the system is to make mem-
bers healthier by encouraging wellness.”

The changes at Shawsheen have made
an immediate impact.

After health care costs at the school
rose only 2 percent from 2007 to 2008,
there was no increase at all this year.
Lyons expects another year of no in-
creases next year.

“We're invested in developing a sys-
tem that encourages staying healthy
and | think we’re doing a heck of a
job,” said Lyons. “And that’s because
of a highly-motivated work force that is
becoming really well-educated.”

For more information please contact
Charles Lyons at 978-671-3602 or
lyons@shawsheen.tec.ma.us. &

Editor’s note: this article represents the opinions
and conclusions of the author and not those of
the Department of Revenue.

Please remember to
update the online Local

Officials Directory so

that both municipal
and state officials
have accurate contact
information.

City and Town welcomes the
submission of municipal Best
Practice articles and ideas.

To do so please contact us at:
cityandtown@dor.state.ma.us
or by calling 617-626-2377.
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What’s New in Municipal Law

Special Section

Attorneys Chris Hinchey, Mary Mitchell and James Crowley lead workshops at the What’s New in Municipal Law seminar.

Highlights from the 2008 Municipal Law Seminars

Section Courtesy of the Bureau of Municipal Law

Over 360 local officials attended the
23rd annual Municipal Law Seminars
that were held at the Log Cabin in
Holyoke on September 26 and at Lan-
tana’s in Randolph on October 3. Mak-
ing morning presentations on legislation
and agency decisions as well as court
and Appellate Tax Board decisions
were Municipal Finance Law Bureau
attorneys Kathleen Colleary, chief,

Inside This Special Section

Workshop A: Tax Assessment
and Collection Issues . . .. .. . .. 12

Workshop B: Enterprises and
Special Revenue Issues. . . .. .. 17

Workshop C: Compensation
Benefit & Employment Issues 23

Legislation .. ....... ... .. .. ... 26

Court Decisions ........... ... 29

Gary Blau, James Crowley, Christo-
pher Hinchey, Mary Mitchell and Daniel
Murphy. In the afternoon the attorneys
led three interactive workshops on tax
assessment and collection issues, en-
terprises and special revenues, and
compensation benefit and employment
issues. City & Town has selected sev-
eral significant presentations for publi-
cation in this issue for those of you who

were not able to attend “What's New in
Municipal Law.” The complete set of
booklets provided to participants is
available electronically at DLS’s web-
site, including those from the afternoon
workshops. We hope you find this spe-
cial edition helpful and we look forward
to seeing many of you next fall at the
24th annual Municipal Law Seminar.

Smoking croutons in the kitchen drew the Holyoke Fire Department; quick work
by their team and the Log Cabin’s management allowed the seminar to continue
after only a short delay.
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Workshop A

Forest Land — Chapters 61, 61A and 61B

Case Study

By way of background, Chapters 61,
61A and 61B of the General Laws pro-
vide special property tax classifica-
tions for qualifying forest, agricultural
or horticultural, and recreational or nat-
ural open lands. A landowner must
apply for the special classifications with
the local board of assessors and, if ap-
proved, the land will qualify for reduced
property tax assessments. These re-
duced property assessments result
from the land being assessed based
exclusively on its agricultural or horticul-
tural “use” value, and not on its full and
fair cash valuation at its highest and
best use. There are provisions in each
of the three statutes that require, in cer-
tain circumstances, that a landowner
pay a “penalty tax” when land that has
been in the program is sold for or
changed to a non-qualifying use. Also,
in certain circumstances, the city or
town may have an option to purchase
the land if it is to be sold for or con-
verted to non-qualifying uses.

Forest land classified under G.L. ¢.61,
once classified, will remain classified for
the duration of its 10 year state forester’s
certification without the need to reapply
each year to the board of assessors.
Farmland and recreational land under
G.L.c. 61A and 61B is classified on an
annual basis and requires a timely ap-
plication to the board of assessors for
each fiscal year.

In order for forest land to qualify for the
c.61 special property tax classification
the land must consist of at least 10
acres of contiguous land under the
same ownership and the owner must
obtain the state forester’s certification
that the land is being managed pur-
suant to an approved 10 year forest
management plan. The state forester
has the sole responsibility for the re-
view and certification of the land as to
qualifying forest use. (The Forestry Of-

fice of the Department of Conservation
and Recreation should be contacted for
more information in this regard.)

This fall in the assessors’ office, in
addition to all the regular forest, farm
and recreational land applications,
you have received 2 new applications
for C. 61, Forest Land classification.
One is for Parcel A, and it was deliv-
ered to Town Hall on Saturday morn-
ing, September 27, 2008. The other
is for Parcel B and it was received in
the assessors’ office on Monday, Oc-
tober 6, 2008.

Question 1: Is the Parcel A applica-
tion timely?

Question 2: Is the Parcel B appli-
cation timely?

If FY 2010 is a revaluation year, can
the Parcel B application be filed late?

If late for c.61, does the taxpayer
have any options for FY 2010?

Chapter 61 requires that a landowner
begin the application process more
than a full year before the first day of
the tax year for which classification is
sought. However, once classified, the
classification continues for a full 10
year period.(Unlike c. 61A and c. 61B,
which require annual applications.) A
landowner must start the process by
submitting an application containing
the information and materials pre-
scribed by the State Forester to the
State Forester prior to July 1 a year be-
fore the July 1 start of the tax year. (A
June, 2008 application to the SF would
be for classification starting on July 1,
2009, which is FY 2010.)If after review
the State Forester approves the forest
management plan and issues a certifi-
cate, the landowner must submit an
application for c. 61 classification
(Form CL-1 and CL-1(61) together with
the state forester’s certification and a
copy of the forest management plan to

the local board of assessors prior to
October 1.(9 months prior to the start
of the tax year for which classification
is sought, e.g., prior to October 1, 2008
for FY 2010.) If the application is in
order and approved by the board of
assessors, the land is classified under
c. 61 for January 1 and assessed as
classified forest land for the ensuing
tax year. In the example, for January 1,
2009 and FY 2010, which commences
on July 1, 2009. Once again, while the
application process covers more than
a year, upon classification the land will
continue in classification for 10 tax
years without further classification, un-
less removed for non-compliance.

Question 3: If the assessors find
that everything is in order for Par-
cel A, what forms are they then work-
ing with?

For notice of action to the taxpayer,
please see Form CL-2.

C. 61 also requires that a statement of
classification, which constitutes a lien
upon the property, be filed at the Reg-
istry of Deeds. This is Form CL-3.While
all property tax assessments constitute
a lien on the property assessed by op-
eration of law, ¢.61 requires that there
be an actual filing of a written state-
ment of classification in order for the
lien to arise. All recording fees are the
responsibility of the landowner, not the
city or town. At such time as there are
no further potential tax liabilities under
c.61, a landowner will be entitled to a
release of the lien.

Question 4: What is the appropri-
ate disposition of the application for
Parcel B?

Please see new Form CL-10.

continued on page 12
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Question 5: The owner of Parcel A
has also included on his application
20 acres in Part B, Line 1(h), contigu-
ous non-productive land. May this
land qualify under c. 61?

Question 6: If Parcel A qualifies,
what would its classification code be?

Question 7: The owners of Parcel
A then wish to know how much they
will save by being in C. 61. They ask
what the valuation of their 40 acre
parcel will be and what the tax rate
will be? What can you tell them?

Significant changes were made by Ch.
394 of the Acts of 2006 with respect to
the valuation and taxation of forest land
classified under c. 61These changes
become fully effective for FY 2009 in all
cities and towns.

Gary Blau

First, the forest products tax, or so-
called “stumpage tax”, has been elimi-
nated. Prior to amendment, c.61 re-
quired that an owner of classified forest
land pay an annual products tax based
on the amount of the products cut in
the prior calendar year. The amount of
the tax was computed by multiplying
8% times the “stumpage value” of the
products cut from the classified land.
This forest products tax was assessed
in addition to the reduced “land” tax
provided for under c. 61. (Each year, by

April 1, a board of assessors was re-
quired to send an owner of classified
forest land a notice of their obligation
to report their cuttings and pay the
products tax. Annually, by May 1, the
landowner was required to file a return
with the assessors reporting the amount
of forest products cut from the classified
land in the prior calendar year. On the
basis of the return and any other avail-
able information, the assessors would
annually compute and assess the forest
products tax.) The products tax pro-
visions were repealed by Ch. 394
and there is no longer a products
tax beginning in FY 2009.

The second major change in the c. 61
provisions relates to the valuation of
classified forest land for purposes of
the annual, reduced “land” tax. Gener-
ally, c.61 provides for a preferential
property tax assessment of classified
forest land based solely upon its “use
value” for forestry purposes, rather
than at “full and fair cash valuation”
based upon the property’s highest and
best use. Prior to amendment, ¢.61
prescribed that this forest “use” value
be computed by applying the com-
mercial tax rate to 5% of the fair cash
value of the property. In effect, the as-
sessed value would be discounted by
95%.The resulting use value, however,
could not be less than $10 per acre.
These original forest land valuation pro-
visions have been removed and c. 394
has introduced a valuation methodol-
ogy for c. 61 forest land similar to that
for c.61A farmland. Beginning with FY
2009, the special land tax assessed
under the provisions of c. 61 will be
determined for classified forest land
by the same process that is used
under c.61A for classified farmland.
Under c.61A, the Farmland Valuation
Advisory Commission (FVAC) con-
siders the farm “use” value of land
in the Commonwealth and annually
determines a range of agricultural
and horticultural use values on a per
acre basis for the various categories
of classified farmland. The recom-
mended FVAC farmland values are

published annually and used by
local boards of assessors, together
with their knowledge, judgment and
experience regarding farmland val-
ues, in making c. 61A assessments.
C. 394 makes this same process ap-
plicable to c. 61 forest land commenc-
ing in FY 2009.To this end, Ch. 394 first
added the Commissioner of the De-
partment of Conservation and Recre-
ation to the FVAC to provide additional
expertise and experience with respect
to the forestry industry and the value of
land in forestry use. Ch. 61 was also
amended so as to clearly provide that
forest land classified under Ch. 61
would be assessed solely on the basis
of its value for forest production pur-
poses. Finally, the law now provides
that the FVAC will issue annual recom-
mended ranges of value for classified
forest land to be used by local asses-
sors in the same manner as the FVAC
farmland values are used for agricul-
tural or horticultural land classified
under C. 61A. In February of 2008, the
FVAC for the first time included in their
annual recommendations value ranges
for classified forest land.

Again, the repeal of the forest products
(stumpage) tax and the implementation
of the new forest land valuation method-
ology will begin for FY 2009 (July 1,
2008 through June 30, 2009).

The recent amendments to c. 61 also
added a local acceptance provision
that would allow a community to tax
classified forest land at the class two,
open space tax rate instead of the class
three, commercial tax rate that is pre-
scribed in the law. In communities with
split tax rates, the commercial tax rate
is generally higher than the tax rate that
is applicable to properties in the class
one, residential and the class two, open
space classes. If a split rate community
accepts the new “open space” provi-
sion, land classified under c. 61A will
be taxed at a lower tax rate applicable
to open space parcels. (The accept-
ance of this provision will not affect the

continued on page 13
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assessment of residences, residential
land or buildings situated on the land.)

Question 8: Thereafter, in FY 2012
lets say, the owners of Parcel A sell
20 acres of their c. 61 forest land for
a sub-division. What is their penalty
tax exposure at that time with respect
to the 20 acres?

The remaining acreage continues in
the c. 61 classification pursuant to an
amendment of their forestry certifi-
cate with the State Forester until it ex-
pires in FY 2011. Do the owners have
any penalty tax exposure at that time
if the land remains undeveloped?

If the owners of Parcel A had pur-
chased the property in FY 2004 and
had it classified under c. 61 for the
first time starting in FY 2006, how
would that affect the penalty tax con-
siderations on the 20 acres going for
development at this time?

Recent amendments also changed the
so-called “penalty tax” provisions of c.
61. Prior to amendment, c.61 con-
tained a “withdrawal penalty tax” provi-
sion that would require a penalty as-
sessment upon a landowner not only
due to a change in the use of the land,
but also for simply withdrawing from
the c. 61 program. This penalty tax
could provide for the repayment of the
program tax savings for each of the prior
10 years with interest on each year’s
amount from that year's payment dates
up to the present date at a variable,
compounded daily interest rate. The
withdrawal penalty tax provisions were
eliminated as of March 22, 2007, the ef-
fective date of Ch. 394, and new pen-
alty tax provisions were substituted.

C. 61 now contains a similar “penalty
tax” structure for classified forest land
as is found in c. 61A for farmland and
c. 61B for recreational land. This is a

structure with a more standard “roll-
back” tax, or in certain circumstances
a higher “conveyance tax” instead. As
these are alternative taxes, when both
would be applicable due to the circum-
stances, only the greater will be as-
sessed. Importantly, while the roll-back
or conveyance tax structure is now

Dan Murphy

somewhat similar in the three chapters,
each chapter’s provisions are techni-
cally different in language and effect
and must be carefully reviewed, con-
sidered and applied in any particular
circumstance.

Generally, the provisions of c. 61 now
provide for a roll-back tax assess-
ment when forest land is changed to
a use or condition that would not
qualify for classification under any
one of the three “chapterland” laws,
i.e., 61, 61A or 61B.The roll-back tax
is essentially a repayment by the
owner of any tax savings received
under the program(s) for the most
recent five year period. The roll-back
computation also includes an inter-
est component on each year’s re-

payment measured from the year
saved up to the date of the roll-back
payment at a 5% simple interest, an-
nual rate. This 5 year roll-back tax with
5% simple interest is now similar to the
roll-back tax provisions of c. 61A and
c. 61B, and again, is now assessed
upon a change in the qualifying use or
condition of the land and no longer on
the simple withdrawal from c. 61 clas-
sified status.

Now, an alternative penalty tax, the con-
veyance tax, may be assessed under
Ch. 61 in certain circumstances, but
only when it would be greater than the
amount of the roll-back tax. The con-
veyance tax is triggered by either (1.) a
sale for a non-qualifying use, or (2.) a
conversion by the current owner to a
non-qualifying use; and the sale or
conversion occurs within 10 years of
the owner’s acquisition of the prop-
erty. The conveyance tax is computed
by multiplying the sales price or the fair
market value of the classified land (de-
pending upon whether the activity is a
sale or a conversion) by a conveyance
tax rate that starts at 10% in the first
year of ownership and steps-down by
one percentage point per year over the
first ten years of ownership. After this 10
year period has run, the conveyance
tax will not be applicable for that own-
ership, and only roll-back tax exposure
will remain. Ch. 61 contains a number
of new conveyance tax provisions re-
garding family transfers, sales to con-
tinue a qualifying use, acquisitions by
governmental or nonprofit conservation
organizations, and a “grandfather”
exemption from the new conveyance
tax provision for forest land classified
for or before FY 2008, and it is impor-
tant that these provisions be carefully
reviewed regarding the penalty tax con-
sequences of any particular transaction
relating to classified forest land. l
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Workshop B
Local Enterprises

Enterprise and Special Revenue Fund Issues

Discussion Topics

Today’s workshop will focus on special financing options
available for local services of a proprietary nature. These are
services provided to individual consumers in a manner sim-
ilar to private business, i.e., users are charged fees to cover
all or a significant portion of the cost of providing the service.

What, if any, special financing options are available for the
following proposals for new or expanded programs or for re-
structuring delivery of a current service, e.g., revolving fund,
offset receipts, enterprise fund, etc.? What factors would a
community consider in deciding whether to use these op-
tions rather than budget the activity in the general fund?

Curbside Trash Pick-up Service — To date, the town has
only had landfill drop-off service. The town has experienced

substantial growth and many residents are now lobbying for
the town to provide curbside trash collection. To help defray
the cost, the town is considering implementing a Pay-As-
You-Throw (PAYT) system for residential properties. It would
charge for stickers that must be placed on trash bags or
barrels and only trash in the specially marked bags or bar-
rels would be picked up. All trash would continue to be de-
posited in the town landfill, which presently is estimated to
close in 2025.

Public Water Supply System — The town supplies water to
its commercial area and some residential areas and ac-

counts for water revenues in an enterprise fund. It wants to
extend the system into existing residential areas currently
served by wells and into new residential areas as the town
develops. In addition, the existing infrastructure is aging
and needs to be replaced. It would like to dedicate connec-
tion fees, user fee surcharges or betterments charged new
customers to pay for the system extensions and improve-
ments. In the meantime given the age of the existing infra-
structure, the water department needs to be able to fund
emergency situations such as water main breaks.

Municipal Golf Course — The owner of a private golf course
currently classified as recreational land under G.L. Chapter
61B notifies the town that the land is being sold for another
purpose. Park and Recreation Department officials would
like to see the town exercise its option to purchase the prop-
erty and continue operations as a municipal course. How-
ever, some improvements are needed in the course first,
and the town would have to finance both the purchase and
improvements by borrowing. The proposal is considered vi-
able only if the course can generate sufficient revenues to
cover all current and future costs associated with its acqui-
sition, improvement, operation and maintenance.

Parks and Recreation Facilities and Programs — The Parks
and Recreation Department provides a full range of summer

activities for adults and children including arts and crafts
programs, special seasonal events and town tournaments,
swimming programs, athletic programs such as softball,
baseball and soccer, and special excursions to museums,
local beaches and sporting events. The town is growing
and the demand for these programs changes from year to
year. Thus, it is not known at budget time the number of in-
structors, or amount of program supplies and equipment,
that will be needed. The Recreation Director would like, how-
ever, to hire a full-time pool director-swimming coach next
year to accommodate the increased use of the recreation
center swimming pool. Participation fees are charged for all
of these activities.

In addition to its parks and playgrounds under the control of
the parks and recreation commission, where the town
charges for permits and for participation in various town
sponsored recreation activities, such as summer basketball
and softball leagues, the town has several areas under the
control of the conservation commission which generate rev-
enue from parking and from the rental of bicycles and ca-
noes by lessees of the town.

Ambulance Services — Currently, ambulance service in
town is provided by the fire department. There are propos-
als to contract with a private ambulance company, or to op-
erate the service with municipal personnel independently of
the fire department.

Senior Citizen Bus Service — The Council on Aging has
proposed running limited bus service to several senior citi-
zen housing complexes in the town. It has not yet decided
whether to contract with a private bus company or lease a
bus and operate the service with municipal personnel. The
council has been informed the town may qualify for a grant
that will reimbursement it for part of the operating costs.
Modest fares will also be charged. It is expected that the
fares and reimbursement will fully cover the cost of operat-
ing the service.

Harbor and Beach Facilities — A coastal town has several
revenue generating facilities and programs connected with
its coastal areas: a parking lot that serves a town beach and
is under the control of the parks and recreation department;
a summer swimming program run by the parks and recre-
ation department; a boat ramp, a town wharf with boat slips
and facilities for commercial operations, including a ferry and

continued on page 17
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Enterprise and Special Revenue Fund Issues continued from page 16

whale watch cruises, harbor mooring sites, all under the su-
pervision of the harbor master, and a boating safety program
run by the harbor master

Municipal Parking — To alleviate parking congestion down-
town, the city plans to build a parking garage on a vacant
lot it owns behind city hall. Currently, there are metered
spaces on the main downtown streets. The construction will
be financed by borrowing. The city plans to hire a contractor
to operate the facility and provide security. It wants to use
revenues from the garage and meters to construct, operate,
maintain and repair the new garage.

ANALYZING SPECIAL FINANCING OPTIONS
FOR LOCAL ENTERPRISES

QUESTIONS TO ASK IN ANALYZING
SUITABLE OPTIONS
SCOPE AND EXPENSES

* What department is responsible for operating the pro-
gram or service?

e |s it a regular governmental function that must be pro-
vided regardless of demand?

* Do the expenses vary based with demand or are they
fixed, e.g., salaries, debt service, etc.

* |s the program or service being carried out by municipal
employees or by independent contractors?

* If by municipal employees, are they full or part-time?
* Does the program or service require capital expenditures?

e If so, how extensive are those expenditures and how
would they be financed?

REVENUE SOURCE

* What is its relationship to the program or service being
funded?

* Do the annual receipts vary with demand or are they fairly
predictable?

* |s the level and timing of receipts sufficient to pay ex-
penses as they come due?

IMPLEMENTATION REQUIREMENTS

What are the specific adoption, accounting, budgeting and
reporting requirements of the proposed option?

Is town meeting/city council action required to implement it?
Does the fund balance close at year end or carry forward?

Does interest stay with the fund?

TREATMENT OF MUNICIPAL REVENUES

GENERAL FUND REVENUES
(Estimated Receipts)

Unrestricted revenues, including property taxes, state aid
and other local revenues available to support general gov-
ernment operations. Revenue belongs to the general fund
unless otherwise provided by statute. G.L. c. 44, § 53.

SPECIAL REVENUE FUNDS

Particular revenues that are earmarked for and_restricted to
expenditure for specified purposes. Special revenue funds
include receipts reserved for appropriation, revolving funds,
grants from governmental entities and gifts from private indi-
viduals and organizations. Special revenue funds must be
established by statute.

Receipts Reserved for Appropriation

Receipts from a specific revenue source that by law is ac-
counted for separately from the general fund (segregated)
and must be spent by appropriation. Examples are:

* Parking Meter Receipts — G.L. c. 40, §§ 22A-22C
e Sale of Real Estate — G.L. c. 44, § 63

e Waterways Improvement Fund —.G.L. c. 60B, §§ 2(i) and
4G.L.c.40,§5G

* Sale of Cemetery Lots — G.L. c. 114, § 15
e County Dog Fund — G.L. c. 140, § 172
Revolving Funds

Receipts from a specific revenue source that are accounted
for separately (segregated) from the general fund and may

be spent without appropriation to support the activity, pro-
gram or service that generated the revenue. Examples are:

* Arts Lottery Council Fund —G.L. c. 10, § 58

e School Rental Receipts — G.L. c. 40, § 3

Parks and Recreation Revolving Fund — G.L. c. 44, § 53D
* Departmental Revolving Fund — G.L. c. 44, § 53E?

Planning/Zoning/Health Boards Consultants Fund — G.L.
c. 44, §53G

Anniversary Celebration Fund — G.L. c. 44, § 53|
Student Athletic and Activity Fund — G.L. c. 71, § 47

e Wetlands Protection Fund — G.L. c. 131, § 40 c. 43,
§ 218 of the Acts of 1997 c. 194, § 349 of the Acts of 1998

continued on page 18
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Enterprise and Special Revenue Fund Issues continued from page 17

TRUST AND AGENCY FUNDS

Fiduciary funds segregated from the general fund to ac-
count for assets held by the city or town in a trustee capac-
ity or as an agent for individuals, private organizations, other
governmental units, etc. These include expendable trust
funds, non-expendable trust funds, pension trust funds and
agency funds.

e Examples of Trust Funds are:
» Scholarship Fund — G.L. c. 60, § 3C
e Local Education Fund — G.L. ¢. 60, § 3C

e Educational/Instructional Materials Trust Fund — G.L.
c.71,§ 20A

e Cemetery Perpetual Care Fund — G.L. c. 114, § 25
e Examples of Agency Funds are:

» Police Outside Detail Fund — G.L. c. 44, § 53C

» Student Activity Agency Account — G.L. c. 71, § 47
e Sporting License Receipts — G.L. ¢. 131, § 18

* County Dog License Receipts — G.L. c. 140, § 172
ENTERPRISE FUNDS

Funds segregated from the general fund to account for serv-
ices financed and delivered in a manner similar to private
enterprises where the intent of the municipality is that all
costs, direct or indirect, of providing the goods or services
be financed or recovered primarily through user charges.
Where the service is not fully financed by fees, provides in-
formation about the level of general fund subsidy of the
service. G.L. c. 44, § 53F7 (formerly G.L. c. 40, § 39K).

APPROPRIATED SPECIAL PURPOSE FUNDS

Statutory funds to account for allocation of general revenues
by the appropriating authority to particular purposes. Exam-
ples are:

¢ Reserve Fund — G.L. c. 40, § 5A (cities), G.L. c. 40, § 6
(towns)

e Stabilization Fund (unrestricted) — G.L. c. 40, § 5B

* Pension Reserve Fund — G.L. c. 40, § 5D

* Unemployment Compensation Fund — G.L. c. 40, § 5E
* Conservation Fund — G.L. c. 40, § 8C

e Overlay (annual accounts) — G.L. c. 59, § 25

* Overlay Surplus (balances) — G.L. c. 59, § 25

LIST OF SPECIAL FUNDS AND CITATIONS
ENTERPRISE REVENUES

e Water Surplus — G.L. c. 41, § 69B

Landfill/Trash Collection Charges — G.L. c. 44, § 28C(f)
e Landfill Closure Reserve — G.L. c. 44, § 28C (f)
 Enterprise Funds — G.L. c. 44, § 53F?

e Electric Light Receipts — G.L. c. 164, § 57
TEMPORARY FUNDS (Expire at Year’s End)

* Reserve Fund — G.L. c. 40, § 5A (cities) G.L. c. 40, § 6
(towns)

e Free Cash— G.L.c. 59, § 23

e Overlay Surplus — G.L. c. 59, § 25

REVOLVING FUNDS (No appropriation needed)
* Arts Lottery Council Monies — G.L. ¢. 10, § 58

e School Lunch Fund — c. 548 of the Acts of 1948

* School Rental Receipts — G.L. ¢. 40, § 3

* Performance Bond Forfeitures (Up to $100,000 by local
option) — G.L. c. 41, § 81U

* Expedited Permitting — G.L. c. 43D, § 6(b)

* Police Special Detail — G.L. c. 44, § 53C

Parks and Recreation Fund — G.L. c. 44, § 53D

* Departmental Revolving Fund — G.L. c. 44, § 53E?

* Planning/Zoning/Health Boards Consultants Fund — G.L.
.44, §53G

Anniversary Celebration — G.L. c. 44, § 53|
Affordable Housing Trust— G.L. c. 44, § 55C
Culinary Arts Programs — G.L. c. 71, § 17A
School Day Care Receipts— G.L. c. 71, § 26C
Student Athletic and Activities — G.L. c. 71, § 47
Student Activity Agency — G.L. c. 71, § 47

O

Community Schools Programs — G.L. c. 71, § 71C
Adult Continuing Education — G.L. ¢c. 71, § 71E
Use of School Property — G.L. c. 71, § 71E

¢ Non-Resident Students’ Tuition — G.L. c. 71, § 71F
METCO Reimbursements — G.L. c. 71B, § 12

continued on page 19
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Enterprise and Special Revenue Fund Issues continued from page 18

» Vocational Education Programs — G.L. ¢c. 74, § 14B
* School Choice — G.L. c. 76, § 12B(O)
e Law Enforcement Trust — G.L. c. 94C, § 47

* Wetlands Protection Fund — G.L. c. 131, § 40 c. 43,
§ 218 of the Acts of 1997 c. 194, § 349 of the Acts of 199

e Multi-Community Yard Waste Program — c. 179 of the
Acts of 1993

¢ Millennium/Centennial Celebration — c. 59 of the Acts of
1998

* School Bus Advertising Receipts — c. 184, § 197 of the
Acts of 2002

OTHER SPECIAL PURPOSE FUNDS
(Held-over from Year to Year)

* Self-Insurance Health Fund — G.L. c. 32B, § 3A

e Stabilization Fund — G.L. c. 40, § 5B

* Pension Reserve Fund — G.L. c. 40, § 5D

* Unemployment Compensation Fund — G.L. c. 40, § 5E
* Ambulance Receipts Reserved — G.L. c. 40, § 5F

* Beach and Pool Receipts Reserved — G.L. c. 40, § 5F
* Golf Course Receipts Reserved — G.L. c. 40, § 5F

» Skating Rink Receipts Reserved —G.L. c. 40, § 5F

* Waterways Improvement Fund — G.L. c. 40, § 5G G.L.
c. 60B, § 2(i)

* Conservation Fund — G.L. c. 40, § 8C

* Recycling Commission Fund — G.L. c. 40, § 8H

¢ Building Insurance Fund — G.L. ¢. 40, § 13

* Workmen’s Compensation Fund — G.L. c. 40, § 13A
* Parking Meter Fees — G.L. c. 40, § 22A

» Off-street Parking Receipts — G.L. ¢. 40, §§ 22B & 22C

e Commission on Disabilities Fund — G.L. c. 40, § 22G

e Bond Proceeds — G.L. c. 44, § 20

* State Highway and Water Pollution Funds — G.L. c. 44, § 53

¢ Insurance/Restitution Proceeds (up to $20,000) — G.L. c.
44, 8§ 53

 Lost School Books/Industrial Arts Supplies — G.L. c. 44,
§ 53

Grants and Gifts — G.L. c. 44, § 53A
Sale of Real Estate Proceeds — G.L. c. 44, § 63

Community Preservation Fund — G.L. c. 44B, § 7
Overlay — G.L. c. 59, §§ 25 & 70A

Local Education Fund — G.L. ¢. 60, § 3C
Scholarship Fund — G.L. c. 60, § 3C

¢ Low Income Seniors and Disabled Tax Relief Fund — G.L.
c.60,§3D

* Wastewater Disposal Receipts — G.L. c. 83,
§ 1G

* Non-Resident Student Motor Vehicle Registration Fines
Receipts Reserved —G.L. c. 90, § 37

* Weight and Measure Fines Receipts Reserved — G.L.
c. 98, § 29A

e Educational/Instructional Materials Trust Fund — G.L.
c.71,§ 20A

e Cemetery Sale of Lots Fund — G.L. c. 114, § 15

e Cemetery Perpetual Care Funds — G.L. c. 114, § 25
* Spay and Neuter Deposits — G.L. c. 140, § 139A
County Dog Fund — G.L. c. 140, § 172
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Workshop C

Compensation Benefit and Employment Issues

Case Study 1

Senior Work-off Abatement
Issues

The town of Seniorville recently adopted
GL c. 59, §5K, a local option statute
otherwise known as the senior work-off
abatement. Pursuant to this statute, Se-
niorville has established a program to
allow persons over the age of 60 to vol-
unteer their services to the municipality
in exchange for which Seniorville will re-
duce their real property tax bills. Under
Chapter 59 Section 5K, the maximum
hourly rate of compensation is the State
minimum wage which is $8.00 per hour
in 2008. Federal minimum wage is cur-
rently $6.55. The maximum allowable
abatement that may be earned under
GL c. 59, §5K is $750.

Ann, who is 61, works full-time as a li-
brarian in Seniorville’s public library.
She owns a home in Seniorville with
Bob, who is the same age and on
short-term disability from his job at a
construction company. They live next
door to Carmen, who is 83 and unable
to work. Ann’s and Bob’s adult son,
Dave, is living at home while he at-
tends graduate school.

1. Is Ann eligible to work in Seniorville’s
senior work-off abatement program?

2. Is Bob eligible to work in Seniorville’s
senior work-off abatement program?

3. Seniorville wants to pay an hourly rate
of $6.50 per hour as compensation to
eligible persons who participate in the
senior work-off abatement program.
Can Seniorville do this?

4. |s the compensation participants
earn in the senior work-off abatement
program subject to income tax?

5. Can Dave perform the volunteer
work as Bob’s proxy?

6. Can Ann transfer her abatement to
Carmen’s tax bill?

7. If Ann provides volunteer services in
the current fiscal year, but after the ac-
tual bills are issued, can they be cred-
ited toward this fiscal year’s tax bill?

8. Can Seniorville provide any other
type of work-off program besides the
senior work-off abatement provided
under GL c. 59, §5K?

Case Study 2

Compensatory Time Issues
The City of Swapsit has an overtime
and comp time ordinance which pro-
vides that non-managerial employees
are entitled to overtime at time and one
half for authorized hours worked in ex-
cess of 40 in any given week, or, such
employees may opt to receive com-
pensation time on an hour for hour
basis, with no cap or limitation speci-
fied as to when the time must be taken,
except that comp time taken must be
approved by the department head. No
special purpose article or operating
year budget item includes this accru-
ing liability. The city has traditionally
put extra money in the salary accounts
to cover anticipated unused comp
time for employees it knows will retire
in that year. John Jones, a supervisory
employee of the DPW, has submitted
his resignation and has accumulated
300 hours of unused comp time ac-
cording to his records. He claims that
his time was approved by a former
DPW Director. Neither the DPW nor the
City Auditor has any record of the time
earned, and no money was budgeted
for this expense.

The City Council appoints and has ne-
gotiated a contract with the City Audi-
tor under GL c. 41, §108N, which does
not provide for overtime or comp time.
The City Manager has allowed the City
Auditor to earn and take comp time in
accordance with the ordinance and
the City Auditor has officially accumu-
lated 450 hours of unused comp time
to date, with the express approval of
the City Manager. The City Council has

learned of this arrangement and the
City Solicitor has notified the City Audi-
tor that the comp time agreement was
not authorized under the ordinance, the
personal services contract or by vote of
the City Council and that she must for-
feit vacation or otherwise repay the city
for the time already taken and forfeit the
remaining hours of unused time.

School department employees are spe-
cifically excluded from the ordinance.
The school committee of Swapsit has
not adopted an overtime or comp time
policy by any formal vote. The Princi-
pal of the high school has worked out
an arrangement with the Superinten-
dent to receive comp time on an hour
for hour basis for hours in excess of 35
per week worked during the school
year. The Principal has accumulated
600 hours of comp time under this
arrangement, and has not taken any
comp time days off with pay. He is re-
tiring at the end of the school year and
has advised the superintendent of his
request to be paid the time in a lump
sum based on his current salary. No
provision was made in the budget for
covering this liability.

1. Is the city protected from liability to
pay unused comp time to Jones under
GL c. 44, §31, which prohibits a city
department from incurring a liability in
excess of appropriation, or for any
other legal reason?

2. What legal arguments does the City
Auditor have that his comp time
arrangement is a binding obligation of
the city”?

3. Must the School Committee honor the
agreement between the Superintendent
and the Principal? May the School Com-
mittee Honor the agreement? Where can
the school committee get the money if
there are insufficient unencumbered
funds in its budget to pay for it?

continued on page 23
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Case Study 3

Police and Fire Injury Leave
Issues

Firefighter Erwin suffered a 3rd degree
burn on his arm and severe smoke in-
halation in the course of responding to a
2-alarm fire negligently started by a con-
tractor installing a central air condition-
ing system in a single-family residence
in the town of Swelterburg. He was
taken to the hospital emergency room
for evaluation and treatment and was
later admitted to the hospital’s trauma
unit. He was hospitalized for 17 days
and out of work for a total of 123 days.

GL 41, §100 authorizes the reimburse-
ment of an injured firefighter or police
officer's medical costs. GL 41, §111F
requires that an injured firefighter or
police officer be paid his regular salary
while out on injury leave. Swelterburg
has a disability insurance policy to
cover it for losses due to payment of
medical costs and compensation
under GL 41, §§100 and 111F. In addi-
tion, two years ago, Swelterburg estab-
lished a stabilization fund under GL c.
40, §5B, the purpose of which is to pay
medical expenses and compensation
of firefighters and police officers on
paid injury leave.

1. Are payments to Firefighter Erwin
under GL 41, §111F subject to in-
come tax?

2. Can Swelterburg structure its dis-
ability insurance policy to pay benefits
directly to Firefighter Erwin?

3. Can Swelterburg apply its disability
insurance policy payments to reimburse
the fire department’s salary account?

4. Will Firefighter Erwin accumulate
sick and vacation time while on paid in-
jury leave?

5. Could the Swelterburg fire depart-
ment have hired a replacement em-
ployee for Firefighter Erwin and paid
that employee out of the departmental
salary account?

6. Can Swelterburg or Firefighter Erwin
recover tort claim damages from the
contractor who caused the fire?

7. Who would pay the attorneys fees if
Firefighter Erwin filed suit to recover
damages from the contractor who
caused the fire?

8. Can Swelterburg pay the attorney it
hires to represent it in recovering tort
claim damages from any settlement or
judgment proceeds it receives?

Case Study 4

Special Detail Issues

The town of Bilkam has a police force
of 5 full-time officers and 10 part-time
officers. It regularly has 2 or 3 road ex-
cavation projects underway at any
given time and requires that a road
crew use a police officer or officers on
a special detail to direct traffic at the
work site. The police collective bargain-
ing agreement provides that full time
officers will be offered special details
on a rotating basis, and if no full-time
officer is available, part-time officers
will be offered them in the same man-
ner. The contract calls for paid details
at a fixed rate, which is usually more
than 1.5 times the officer’s salary, with
a minimum of 4 hours guaranteed.

The contract is silent on the procedure
if no town officer is available, but the
consistent practice of the police de-
partment has been to contact neigh-
boring towns to obtain the use of an
off-duty officer to perform the detail.
The town collects a fee from the gov-
ernmental or private party doing the
excavation, which includes the special
detail rate plus a 10% administrative
fee for the town. When a detail is per-
formed by another town’s officer, the
fee is deposited by the Bilkam treas-
urer into an escrow account and a
town of Bilkam check for that amount is
forwarded to that town, which pays the
officer from that town’s special detail
revolving fund, under GL c. 44, §53C.
When the town’s own officer performs
the detail, the fee is deposited into the

town’s account and paid from Bilk-
ham’s special detail fund.

Recently the new accountant for a
neighboring town refused to process
payment through its revolving fund
claiming that since the services were
performed in Bilkam payment of the of-
ficers should be Bilkam’s responsibility.
The neighboring town has a higher
special detail rate and its officers were
claiming they were entitled to its paid
detail rate when performing details in
Bilkam. In addition, the Commonwealth
has refused to pay the 10% adminis-
trative fee for details at excavation jobs
performed by its private contractors.

1. Which town should be paying the
out of town officers performing special
details in Bilkam?

2. What is the proper rate for paying
the out of town officers performing
special details in Bilkam?

3. Can the Bilkam police chief require
its police officers to perform the special
details as mandatory overtime, even if
the town continues to accept the fee
from the excavating parties?

4. What town is responsible for injuries
suffered when an out of town officer is
performing a special detail for Bilkam?

5. Can the town charge the special de-
tail fee, including the 10% administra-
tive fee, to the private contractor per-
forming an excavation job in Bilkam for
the Commonwealth?

Case Study 5

Special Personal Services
Contract Issues

The town of Richland is negotiating
many new employment contracts. It is
in the process of hiring a director of its
department of public works who wants
an employment contract for a term of 5
years and an arrangement whereby
the town will pay for repairs, insurance
and gas for his personal vehicle which
he will use on town business. The town

continued on page 24
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is also in the process of hiring the for-
mer building inspector from the town of
Brokefolk who was eliminated abruptly
last year and would now like to negoti-
ate severance pay and a termination
clause into his employment contract to
avoid a repeat situation.

The town also just received a grant from
the Department of Conservation and
Recreation and is interviewing to hire a
conservation agent. Its most qualified
applicant wants a 3-year contract and
reimbursement for the cost of attending
a program on environmental manage-
ment run by the EPA each summer. A
member of the board of assessors was
recently re-elected to her 5th term and
wants longevity pay that recognizes her
years of service to Richland.

The Board of Selectmen just hired a
new executive secretary who wants re-
imbursement for the expense of renew-
ing her status as a notary public. The
Board of Selectmen is also about to
appoint a temporary collector to fill the
vacancy created when the elected col-
lector died suddenly at the beginning
of the fiscal year. The appointed tempo-
rary collector wants a salary increase
over that provided to the elected col-
lector. And, finally, the town has re-
cently agreed to extend the employ-
ment contract for its chief of police to
June 30, 2011.

1. Can Richland agree to a multi-year
employment contract with the director
of the department of public works and
arrange to pay for repairs, insurance
and gas for his personal vehicle which
he will use for town business?

2. Can Richland add severance pay
and a termination clause to the build-
ing inspector’s employment contract?

3. Can Richland agree to the conser-
vation agent’s multi-year contract and
reimbursement requests?

4. Can Richland agree to reimburse the
executive secretary for the expense of
renewing her status as a notary public?

5. Can Richland accommodate the
board member's request for longevity

pay?

6. Can Richland accommodate the ap-
pointed temporary collector’s request
for a salary increase over that given to
the former, elected collector?

7. Can Richland extend the police
chief’'s employment contract for 3
years? l

Top left: Kathleen Colleary and Gary Blau. Top right: Donna Quinn, Sharyn Adelman, Angela Franklin, with Deputy
Commissioner Robert Nunes. Bottom left: Bureau of Accounts field reps Maura O’Neill and Diane Dziura. Bottom right:
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Municipal Fiscal Calendar

November 1

Taxpayer: Semi-Annual Tax Bill —
Deadline for First Payment. According to
M.G.L. Ch. 59, Sec. 57, this is the deadline
for receipt of the first half semiannual tax
bills or the optional preliminary tax bills
without interest, unless bills were mailed
after October 1, in which case they are
due 30 days after mailing.

Taxpayer: Semi-Annual Tax Bills —
Application Deadline for Property Tax
Abatement. According to M.G.L. Ch. 59,
Sec. 59, applications for abatements are
due on the same date as the first actual
tax installment for the year.

Taxpayer: Quarterly Tax Bills — Deadline
for Paying 2nd Quarterly Tax Bill With-
out Interest.

Treasurer: Deadline for Payment of First
Half of County Tax.

November 15

Treasurer: First Quarter Reconciliation
of Cash.

DOE: Notify Communities/Districts of
Any Prior Year School Spending Defi-
ciencies. By this date, or within 30 days of
a complete End of Year Report (see Sep-
tember 30), DOE notifies communities/dis-
tricts in writing of any additional school
spending requirements.

November 30

Selectmen: Review Budgets Submitted
by Department Heads. This date will vary
depending on dates of town meeting.

December 15

Taxpayer: Deadline for Applying for
Property Tax Exemptions for Persons.
If tax bills are mailed after September 15,
taxpayers have 3 months from the mailing
date to file applications for exemptions.

Accountant/Superintendent/School
Committee: Submit Amendments to End
of School Year Report to DOE. Last filing
date to impact next year’s Chapter 70
State Aid.

December 31

State Treasurer: Notification of Quar-
terly Local Aid Payments on or Before
December 31.

Water/Sewer Commissioners: Deadline
for Betterments to be Included on Next
Year’s Tax Bill (M.G.L. Ch. 80, Sec. 13;
Ch. 40, Sec. 42l and Ch. 83, Sec. 27).

Selectmen: Begin to Finalize Budget
Recommendation for Review by Finance
Committee.

Assessors: Mail 3-ABC Forms to All
Eligible Non-Profit Organizations.

Collector: Deadline for Mailing Actual
Tax Bills. For communities using the
annual preliminary billing system on a
quarterly or semiannual basis, the actual
tax bills should be mailed by this date.

January 1

Assessors: Property Tax Assessment
Date. This is the effective date (not for
exemption purposes) for statewide as-
sessed value for all property for the follow-
ing fiscal year.

January 31

DOE: Notify Communities/Districts of
Estimated Net School Spending Re-
quirements for the Next Year. As soon

as the Governor releases the ensuing
year's budget, DOE notifies communities/
districts of the estimated NSS requirements.
These figures are subject to change based
on the final approved state budget.

February 1

Taxpayer: Deadline for Payment of

3rd Quarterly Tax Bill Without Interest.
According to M.G.L. Ch. 59, Sec. 57C, this
is the deadline for receipt of the 3rd Quar-
ter actual tax payment without interest,
unless the actual tax bills were mailed after
December 31. If mailed after December
31, the actual tax is due as a single install-
ment on May 1, or 30 days after the bills
were mailed, whichever is later.

Taxpayer: Quarterly Tax Bills —
Application Deadline for Property Tax
Abatement. According to M.G.L. Ch. 59,
Sec. 59, applications for abatements are
due on Feb. 1 unless actual tax bills were
mailed after December 31. In that case
they are due May 1, or 30 days after mail-
ing, whichever is later.

February 15

Treasurer: 2nd Quarter Reconciliation
of Cash.

February 28

Finance Committee: Continue Budget
Review and Develop Recommendations.
This date will vary depending on dates of
town meeting.

March 1

DOR/MDM-TAB: Notification of Cherry
Sheet Estimates for the Following Year.
(pending action taken by the Legislature)
The Cherry Sheet is an estimate of: 1) Re-
ceipts: local reimbursement and assis-
tance programs as authorized by law and
appropriated by the General Court; and

2) Assessments: state and county assess-
ments and charges to local governments.
All amounts listed on the Cherry Sheet are
estimates. Actual receipts and charges are
determined based on detailed formulas or
guidelines for each program. Cherry Sheets
are posted on the DLS website and
updated at each juncture of the state
budge process.

Personal Property Owner: Submit Form
of List. This is a listing of all personal prop-
erty filed by the owner with the Assessors
each year for the purpose of determining
taxes in the next fiscal year.

Non-Profit Organization: Final Filing
Date for 3-ABC Forms. These must be
filed on or before March 1 (this deadline
may be extended by the Assessors). In no
event may the extension granted be later
than 30 days after the tax bill is mailed.

March 31

State Treasurer: Notification of Quar-
terly Local Aid Payment on or Before
March 31.

City & Town is published by the Massachusetts
Department of Revenue’s Division of Local
Services (DLS) and is designed to address
matters of interest to local officials.

S.J. Port, Editor
Marilyn Browne, Editor Emeritus

Editorial Board:
Robert Nunes, Robert Bliss, Zachary Blake
and Amy Januskiewicz

To obtain information or publications, contact the
Division of Local Services via:

* website: www.mass.gov/dls

¢ e-mail: cityandtown @dor.state.ma.us

* telephone: 617-626-2377

* mail: PO Box 9569, Boston, MA 02114-9569
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